INTRODUCTION
Only in recent years 1 have those opposed to the individual rights interpretation of the Second Amendment, which one of us dubbed the "Standard Model," come forth with theories attempting to harmonize text, history, and structure to show that the Amendment is the Constitution's version of Oakland-that there is no "there" there. Earlier "theories" had tended to be merely makeweight arguments whose implications were never probed in depth by their proponents. A recent article by Professor David Yassky suggests that there is a segment of legal academia that dissents from the Standard Model and has started to generate alternatives to the Standard Model. 3 In this brief essay, we critique that part of Yassky's theory dismissing United States v. Miller 4 as providing the basis for an individual rights interpretation of the Second Amendment.
In his provocative response to the Standard Model, Yassky argues that, if the dramatic changes to our constitutional regime since the time of the Amendment's drafting are taken into account, the Standard Model proves inadequate. 5 One question that Yassky addresses is why the Supreme Court has continued to underenforce the Amendment, treating it as a "constitutional pariah, barred from associating with other 'high caste' civil liberties that [the Court] has labored to protect" 6 in the years since the so-called Constitutional Revolution of 1937. Yassky provides this answer:
The Supreme Court of the late 1930s and 1940s saw [civil liberties like freedom of speech] as both ameliorating dangers of the new administrative state, while also being rooted in key New Deal themes [such as Roosevelt's famous "Four Freedoms"]; This, Yassky argues, is key to understanding what he terms "the failure of the courts" to enforce the Amendment and accounts for its virtual repeal at all levels of the federal judiciary. 8 Indicative of this failure is the United States Supreme Court's only case this century squarely addressing the Second Amendment, United States v. Miller. 9 Yassky, however, devotes only a few pages to Miller, a decision he defends only with the observation that the opinion "says very little." 10 What he does say is that "the Miller opinion . . . plainly rule [s] out" what he terms "the revisionists' Libertarian Approach" to the Second Amendment.
11
Yassky's reading of Miller is mistaken. When the decision is read closely and the arguments available (and not available) to the Court are taken into account, the decision is best understood as leaving open the opportunity for courts to adopt the Standard Model reading of the Second Amendment. What Miller plainly does not do is deny that an individual's right to keep and bear arms is protected by the Second Amendment-the holding ascribed to it by most federal courts since 1939.
12 Yassky's error on this subject requires correction. At the outset, we admit that we are focusing on a small part of Yassky's argument, but we think that this focus on Miller is justifiable on several grounds. First, any subsequent Supreme Court interpretation of the Second Amendment will have to take Miller into account. It is Miller, after all, that lower courts have cited to maintain that the Second Amendment did not create an individual right to keep and bear arms. If Yassky is correct and the Standard Model or "Libertarian Approach" finds no support there, then that would likely end the 7. Yassky, supra note 3, at 663. 8. Id. at 665. 9. 307 U.S. 174 (1939) . 10. Yassky, supra note 3, at 665 ("We are nearly at the end of this Article, and I have said very little about the Supreme Court's opinion in Miller. The reason is that the opinion itself says very little.").
11. Id. at 666. The revisionists to whom Yassky refers are those scholars who subscribe to the "Standard Model" and so think that the Second Amendment protects some individual right to keep and bear arms. See id. at 590-91 & nn.3-10 (describing the revisionist approach and identifying legal scholars who have adopted or defended it). Yassky defines the "Libertarian Approach" as follows:
[I]t sees the right to keep and bear arms as akin to the First Amendment rights of free speech and conscience-a fundamental aspect of individual autonomy the infringement of which is per se tyrannical. . . . [A]t its core is the . . . interest in self-defense. The notion is that a government that forces its citizens to remain defenseless against bullies and predators is no better than a government that itself subjects its citizens to unreasonable searches and seizures. Id. at 615 (footnotes omitted).
12. Cir. 2001 ) (concluding that the Second Amendment does not guarantee an individual right). In the interest of full disclosure, one of us (Reynolds) signed an amicus brief supporting the appellee in the Emerson case; the other (Denning) wrote, pro bono, an amicus brief in support of the appellee making arguments about Miller similar to those made in this article. Professor Yassky also participated as amicus curiae in the Emerson case, authoring a brief supporting the United States. matter for courts. They would have no need to resort to Yassky's elaborate arguments that dramatic shifts in military posture, begun in the nineteenth century and completed in the twentieth, from state militia to a federally controlled, professional military apparatus constitute a temporally extended "constitutional moment" that has drained the Second Amendment of enforceable content.
13
On the other hand, if, as we argue, Miller does not close the door on the enforcement of the Second Amendment, then that, too, is important. While a Supreme Court endorsement of the Standard Model does not settle the scope of the right, it does move the debate beyond the point at which it is presently stalled: the question whether it guarantees any individual right at all.
14 A judicial victory for the Standard Model would also be a rebuke to lower courts that have consistently over-read Miller.
15
Recognizing an individual right would then, of necessity, move the debate to questions about the scope of the right: the legitimacy of the government's interest in controlling individual possession of certain types of weapons, the reasonableness of particular gun control proposals, the availability of less restrictive alternatives, and the like. All are questions that form the warp and woof of ordinary constitutional law. 16 That we are 14. Yassky acknowledges the "collective rights" argument-the argument that the Second Amendment protects only the right of an unspecified, aggregate "people" to engage in armed defense of the state, or that the right merely guarantees states the right to maintain an armed militia-only to dismiss it as a "red herring," though he does concede that some courts have incorrectly employed that argument to deny individuals standing to raise Second Amendment claims. See Yassky, supra note 3, at 613-14 & n. 106. That argument is hardly one of the Standard Modelers' own making. If the collective rights argument is a straw man, it was one erected with loving care by those like Dennis Henigan (whom Yassky elsewhere cites approvingly) and certain federal courts, as a makeweight or way to forestall debate on more important questions, such as the scope of the Second Amendment right. See 15. See infra notes 52-53; see also Denning, supra note 12, at 981-98 (discussing lower court cases interpreting the Second Amendment).
16. See Dan Polsby, Treating the Second Amendment Like Ordinary Constitutional Law, REASON, Mar. 1996, at 32, 33. For the legal profession, constitutional text, history, precedent and matters of expediency are all important, and no one provision of the Constitution is to be seized upon without due recognition of its context in the Constitution as a whole, and for the strands of doctrine that the still mired in questions of the Second Amendment's applicability to individuals suggests how primitive our Second Amendment "jurisprudence" is. No one seriously makes arguments to the courts, for example, that the First Amendment protects a "collective right" to the free exchange of political ideas and was never intended to cover the myriad forms of individual expressive activity that find protection in the Supreme Court's decisions. The government appealed directly to the United States Supreme Court. The government was the only party that filed a brief with the Court and was the sole party appearing at oral argument.
The Supreme Court reversed the District Court, but in doing so, it avoided any sweeping statements regarding the scope of the Second Amendment. It simply held that [i] n the absence of any evidence tending to show that possession or use of a [sawed-off shotgun] at this time has some reasonable relationship to the preservation or efficiency of a well regulated militia, we cannot say that the Second Amendment guarantees the right to keep and bear such an instrument. Certainly it is not within judicial notice that this weapon is any part of the ordinary military equipment or that its use could contribute to the common defense.
20
Implicit in the holding is that if the defendants had made such a showing, the Court might have struck down the provision in question. Moreover, there seemed no question that the defendants as individuals were competent to raise the Second Amendment as a defense. If a collective or states' rights view were adopted, the Court could have reversed the District Court on the ground that the individual defendants-who were quite obviously not "states," and who apparently were not members of any formal or informal "well regulated militia"-Supreme Court has elaborated over the years to translate the words of the document into the actions of the government. . . . This is a game in which the Second Amendment has never really played.
Id.
17. Or at least courts have not bought into them. Even "commercial speech," which arguably has very little to do with facilitating civic discussions among citizens, now receives First Amendment protection that is virtually indistinguishable from that afforded purely "political" speech. E.g., Lorillard Tobacco Co. v. Reilly, 533 U. S. 525, 564-68 (2001) Arms, 43 DUKE L.J. 1236 , 1244 (1994 (writing that the Second Amendment "expressly embraces" the right to keep and bear arms and "erects the very scaffolding of a free state upon that guarantee"; "[t]he militia to be well-regulated is a militia to be drawn from . . . people with a right to keep and bear arms . . . rather than from some other source (i.e., from people without rights to keep and bear arms)"). The government further argued that the Second Amendment "gave sanction only to the arming of the people as a body to defend their rights against tyrannical and unprincipled rulers" and "did not permit the keeping of arms for purposes of private defense."
32 The reference to a "well regulated militia" that precedes the Second Amendment, it maintained, "indicates that the right to keep and bear arms is not one which may be utilized for private purposes but only one which exists where the arms are borne in the militia or some other military organization provided for by law and intended for the protection of the state."
33
The Court made no direct mention of these arguments in its opinion; 34 instead, it partially adopted another of the government's arguments. Assuming arguendo that the Second Amendment protects an individual right to keep and bear arms, the government argued, the only arms protected were those suitable to military purposes, as opposed to weapons-like sawed-off shotguns-that "constitute the arsenal of the 'public enemy' and the 'gangster'" and that the National Firearms Act was intended to regulate. 35 Even here the Court handed the government only half a loaf. The Miller Court said merely that it was presented with no evidence of, and could not take judicial notice of, a sawed-off shotgun's military utility. This is a problem, he argues, because the National Firearms Act also regulated machine guns, which, he claims, "were standard-issue military equipment in 1939, as they are today." 42 Yassky explains that, "if we read Miller as resting on the premise that short-barreled shotguns are not 'military equipment,' the National Firearms Act's regulation of machine guns is presumably unconstitutional."
43 Even allowing for the fact that "judges are supposed to limit themselves to the case at hand," he is incredulous at the possibility that "the Court would have upheld one part of the statute by formulating a rule that immediately and obviously invalidates another part of the very same statute without even alluding to the tension." 44 His conclusion is flawed for several reasons. First, the government itself proffered the "military utility" argument. 45 If the government failed to note the tension Yassky sees, then why should it bother the Court? Second, Yassky's conclusion is based on the erroneous premise that Miller was indeed establishing a rule, or that, if it did, that that rule "immediately and obviously" 46 invalidated anything. Recall that the Court said only that it could not take "judicial notice" of the fact that the shotgun was part of standard military equipment or somehow militarily useful. 47 The Court's statement was simply an acknowledgment of the fact that it had seen no conclusive evidence one way or the other. And how could it have? The government was the only party who appeared before the Court at oral argument, and the only party who filed a brief in the case. Assuming that the Court did intend to set a threshold requirement of military utility for Second Amendment protection, as many state courts had under analogous state constitutional provisions, 48 it does not follow that the government's regulation of machine guns under the National Firearms Act would be prima facie unconstitutional. Instead, it might merely mean that, in modern Supreme Court parlance, government regulation of such weapons must survive strict scrutiny-the regulations must serve a compelling governmental interest and be narrowly tailored to serve that interest. Of course, since strict scrutiny has been described as "'strict' in theory but fatal in fact," 49 its application to legislation regulating private gun ownership could presage a more libertarian reading of the Second Amendment by courts-that is, an interpretation of the Amendment that is more hostile to some forms of gun control.
We cannot know what the Court would have done had sufficient evidence been presented. The Court framed its decision only in terms of information that it did not have. But it did not hold, as the government urged, 50 that the Second Amendment did not protect an individual right. At the very least, Miller suggests that the Court was open to such arguments and that weapons with military utility could find protection under the Second Amendment, with the burden shifting to the government to demonstrate why its regulation of such weapons is necessary and reasonable.
Yassky further argues that a "revisionist reading of Miller has the perverse result that the deadlier a firearm is, the more likely it is to receive constitutional protection-because the military . . . prefers weapons that are as efficient and effective at killing as possible. Constructors, Inc. v. Pena, 515 U.S. 200, 237 (1995) ("we wish to dispel the notion that strict scrutiny is 'strict in theory, but fatal in fact'") (citation omitted) (internal quotation marks omitted).
50. Brief of the United States at [4] [5] Miller (No. 696) . 51. Yassky, supra note 3, at 666. 52. The clearest judicial expression of this fear can be found in United States v. Warin, 530 F.2d 103 (6th Cir. 1976) , where the court editorialized that any interpretation of the Second Amendment that placed significant restrictions on the power of Congress to regulate the private possession of weapons "is completely irrational in this time of nuclear weapons. " Warin, 530 F.2d at 106. 53. Yassky, supra note 3, at 666 (quoting Cases v. United States, 131 F.2d 916, 922 (1st Cir. 1942 ) (internal quotation marks omitted)).
existence of an individual right under the Second Amendment and the articulation of the right's scope are separate issues. It does not follow from the former that a court would be obliged to countenance any individual's possession of any sort of weapon, any more than the right to free speech protects offers to bribe government officials. 54 Finally, Yassky states that, if the crux of Miller is the "link between the regulated weapon and militia service," then the Second Amendment cannot "truly [be] about a personal right to arm oneself," because a sawed-off shotgun "is quite useful for self-defense-it is, in fact, a terrifying weapon-and under the Libertarian Approach, denying access to such a weapon would certainly infringe upon a Second Amendment interest." 55 First, to the extent that he suggests that those endorsing a Libertarian Approach-what we term the Standard Model-oppose any and all forms of gun control, Yassky's argument is a red herring. That is not how he initially described the Libertarian Approach in his article 56 and is not the position of Standard Modelers, whose views on the scope of permissible regulation of private ownership of firearms vary widely, but who generally accept a degree of regulation as legitimate.
57
Moreover, it suggests Incidently, it is Cases, decided in 1942, and not Miller, that is the real source of many of the sweeping propositions for which other federal courts have misleadingly cited Miller. See Denning, supra note 12 at 981-84, 989-98 (discussing Cases and its popularity with other lower courts); Denning, supra note 6, at 744-48 (same). In Cases, the First Circuit rejected a Second Amendment challenge and upheld the conviction of a defendant, a convicted felon, for possession of a firearm in violation of federal law. Cases, 131 F.2d at 917-18. In doing so, the First Circuit refused to follow Miller to the extent that the case could be read to restrict governmental regulation of any weapon for which "a reasonable relationship to the preservation or efficiency of a well-regulated militia" could be demonstrated. Id. at 922. Such a reading, coupled with the realities of modern warfare in which all weapons had potential military utility, the court argued, would mean that "the federal government would be empowered only to regulate the possession or use of [antique or obsolete] weapons. . . ." Id. This, the court concluded, "is in effect to hold that the limitation of the Second Amendment is absolute." Id.
Rather than leave such questions for resolution by the Supreme Court, the Cases court upheld the conviction, despite the fact that the weapon that the defendant was convicted of possessing had military utility, since there "was no evidence that the appellant was or ever had been a member of any military organization or that his use of the weapon under the circumstances disclosed was in preparation for a military career," and assumed the defendant was "in possession of . . . the firearm and ammunition simply on a frolic of his own . . . without any thought or intention of contributing to the efficiency of the well-regulated militia. . . ." Id. at 923.
Cases thus introduced a "state of mind" requirement that has proved popular with subsequent courts, which have found it a convenient method for disposing of Second Amendment claims. E.g., United States v. Wright, 117 F.3d 1265 , 1272 (11th Cir. 1997 that accepting the Standard Model requires elevating the personal right of selfdefense over all other competing societal claims. Early state court decisions interpreting state constitutional provisions rejected the idea that these views were mutually exclusive. These decisions allowed individuals to carry certain weapons for self-defense including those useful for military service, like revolvers, while banning certain weapons like derringers, stilettos, and Bowie Knives that could be concealed; 58 they also, for the most part, upheld bans outlawing the public carrying of concealed weapons. 59 In his article, Yassky creates a false dichotomy. The Second Amendment has to guarantee either a personal right of self-defense or a right bound up with obligations to perform, at least part time, military service for "collective" selfdefense. He ignores a third possibility that Don Kates has explored: that the Framer's vision for the universal militia-a collection of citizen-soldiers coming to the defense of each other, or the state, against invasion or usurpation-was merely the widely acknowledged right-obligation, even-of personal self-defense, against criminals for instance, writ large. Moreover, his account fails to take into consideration the arguments that were not adopted by the Court in rendering the Miller decision. From the prospective of gun control proponents, Miller is, at best, agnostic on the question of the Second Amendment's guarantee of an individual right. When, however, the decision is read in context, recognizing that the government was the only side
